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TUDGMENT.

HAZIOUL KHAIRL CHIEVR SUSTICE:- These two appeals | e

criminal appeal No 43K of 2006 iiled by appellant Kaviad ﬁmﬁ. and
corminal appeal No.?,?“bi f 2006 tiled by Mst. Nasreen Bibi are
directed against the Judgment. dated 13.7.2006, passed by the learned
District and Sessions Tudge, East Koarach in Session Case No, 732000
whereby appellant Khavind Buox was convicted under section 13 of
the Ofience of Zina (Enforcement of Hudeod) Ordinance, 1979

<! L RLT S S e " e o] oepiborieaed oy
{hereinatter referred to as “the sald Ordinance”) and ssutenced fo

undergo five vears R and fine of Rs 30,000/ or m default thereot o

further suffer six months 81 whereas apopellant Mst, Nasreen Biby
was convicted under section 1023 of “The waid Ordinance” and

sentenced to undergo R for three vears with fine of Rs.5 0004 o in
default thereot to further suffer 8.1 for three months. Both the
appellants were extended henefit under section 382-B. CrpP il

both the appeals arise from the same nadoment, therefore, | yropose 1o

dispose ol these appeals by this Judgment.
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09.09.1999 left lus wite Mst. Nasreen appellant herein with his sister
Mst. Haseena Mat and his brother-m-law Abdul Hakeem both accused
in a bouse m Al-Hilal Society where they were living together. Oy

1492000 he came back to Karachi and found all of them were

came fo know tha

aussisig from the louse. He searched tor them am

they had shifted to Bilawal Shal Noorani,

N 27" e 6 i vy | Al i iy i i o [ - 3 o ’ 11 h
where he tound Uiy his wister Mat Haseena Mas weotsed and
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hrother-in-law Abdul Hakeem accused wha told him that his wife had
gone to his vitlage in Punjab. he therefore. left tor his village m
Khaunpur in Punjab in search tor her and found that she was not there.
Therefore. he approached the police and simultaneously carred on
poivate search for her. Ultimately, he registered FIR against both
Abdul Hakeem and us wite Mst. Haseena Mau. at Police Station, New
rown Karachi. Police arrested both of them and Mst. Nasreen
appellant was allegedlv recovered from their possession. During the
course of investigation it was revealed (hat Mst, Nasreen got married
to one Hakim Alr Zardart with the permission of Khalil Ahmed, the
complainant in the case through the good offices of appellant Khavind
Bux. An interum challan was submitted in the Court in which he was
kept 1n column No.2 aloﬂg with Hakim Al Zaradan. This interim
chaflan was submitted on 23.2.2000 with offence under secctions
I5/16/10(2)  of “the said Ordinance”.  Subsequently, further
investigation was conducted and Hakim Ali Zardari, Mst. Nasreen and
Khavind Bux were arrested. The abductee Mst. Nasrcen was
examined under section 164, Cr.P.C. before the judicial Magistrate
and after completion of mvestigation Abdul Hakeem and his wite
Mst. Haseena Mar accused. Mst. Nasrcen and Khavind Bux
appellants were finally charge sheeted under sections 13,16,10(3) of
“the said Ordinance” and under section 420734, PPC. The appellants
and other co-accused did not plead guiltv and claimed for trial. The

prosecution examined the following witnesses:-

. PW.1 Rab Nawaz, PW.2 Mubammad Ramzan, PW.3 Dr

Summaya Sved. PW .4 PC Samra Khan, PW.5 Khalil Ahmed, PW.6
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Azeemy Bakhsh, PW.7 Hakim AL, PW.8 Wahid Bukhsh, PW .9 Faqir
Muhammad, PW.10 Dr. Muhammad Hanif Sheikh and PW.11 ASI

Huma Farooqi.

4. PW.7 Hakim Ali Zardari and PW 9, Fagir Muhammad, his
brother both deposed that in the month of August, ‘1999 appellant
Khavind Bux came to their house in Haj Rind Village, District
Sanghar and to]d_ them that there was an unmarried girl available
belonging to his acquaintances with whom marnage with Hakim Al
could be arranged. According to PW.9 he went to the house of the
appellant Khavind Bux situated in Chakiwara Karachi where he was
introduced to co-accused Abdul Hakeem, Mst Haseena Mai and
appellant Mst. Nasreen. They all told him that Mst. Nasreen was
unmarried which was also confirmed by her. He turther deposed that
appeliant Khavind Bux disclosed that she was the daughter of his
friend and since her father was a blind person having minor sons.
therefore, he demanded Rs.50,000/- from him towards her dowrv, He
\
further deposed that all the above accused along with complanant
Khalil Ahmed came to his house in his village m Sanghar and asked
him to make arrangements of Nikah. He called his brother PW.7
Hakim Al from Punjab where he was serving in Army. He paid
Rs.30,000/- to Khavind Bux at the tﬁ‘ne of Nikah on 3.9.1999 while all
accused persons mcluding complainant Khahl Ahmed were present.
The Nikah was performed by PW .8 Molvi Wahid Bux. After about
three months of their marriage appellant Khavind Bux came to him at
his village and sought permission fo take appellant Mst. Nasreen to

Karachi on the plea that her tather was seriously ill and promised 1o
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return hcr after six davs. Since she did not came back he came down
fo Karachi and enquwerd trom Khavind Bux about her and  was told
that complamant Khalil Ahmed claimed to be her husband and had
taken help of the police. He turther deposed that no doubt complainant
Khahl Ahmed was her husband but he had divorced her before her

marrtage with his brother Hakim Al

5. . The deposition of PW.7 Hakim Ali was m lne with the
deposttion of his brother PW.9 Fagir Muhammad on all the matenal
potats meluding payment of Rs.30,000/- made by him to appellant
Khavind Bux. In cross-examination PW.7 stated that payment was
made at the tune of Nikah when so many persons were present
mcluding Abdul Hakeem, Mst Hasecna Mai, appellant Khavind Bux
and even complainant Khalil Ahmed. They declared that Mst. Nasreen
was virgin and unmarried. She lived with lum as his wife for three
months but he passed only few nights with her as mostly he used to
remain on duty. He was informed by his brother PW.9 Faqgir
Muhammad on telephone at Hafizabad Punjab where he was on dutv
that his wife Mst, Nasreen had gone to Karacht for six days along with
appellant Khavind Bux but on expiry thereot he retused to return her.
He further deposed that on receiving this information he came to
Karachi and went to Khavind Bux who furnished attested divorce
deed dated 23.9.1999 of appellant Mst. Nasreen by Khalil Ahmed,
complainant. In his cross-examination he stated that at the time of
Nikah. appellant Khavind Bux had acted as Vakecl of Mst, Nasreen
Bibi and signed the Nikahnama but other co-aceused did not sign the

same. This position is denied by Khavind Bux in bis statement under
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Section 342, CrP.C. According to PW .8, WaludBux, who pertormed
the Nikah, Mst. Nasreen appellant did not appoint any Vakeel In

cross-examination he stated that he performed Nikah at the instance of

Hakim Al Zardart and his brother PW 9.

6. PW.1 Shah Nawaz and PW.2 Muhammad Ramzan, brothers of
appellant Nasreen deposed that they were living in Karachi and their
sister was left by Khalil Ahmed complainant with Mst, Haseena Mai
and Abdul Hakeem m their house. Thev were not cross-examined on
this point by cither of them. In the presence of PW.1 and PW 2 Mst
Haseena Mai, Abdul Haeem and Khavind Bux were arrested. PW.6

Azeem Bukhsh, father of Mst. Nasreen depcosed that she was livin

o

with Mst. Haseena Mai and Abdul Hakeem and when she was missing
from their house, Khahl Ahined complaimant came to Khanpur
Rahimvar Khan for her search. He was also not cross-examimed by

any one.

1. PW.11. Huma Faruqui AS! arrested Mst. Nasreen while she
1

was in the company of Mst. Haseena Mai and Abdul Hakeem.

accused while PW.4 Sumera Khan police constable stated that she

was brought at the police station by PW 11,

¥ The appellants were examined under section 342, Ce P C. Both

the appellants completely denied the charge against them. However
appellant Khavind Bux admitled that he had participated w the
marriage between appellant Mst. Nasreen and PW. Hakim Ali Zardarn
and signed the Nikahnama but denied having acted as her Vakeel and
even he had not seen Mst. Nasreen then. However, he zzdmiﬁf\cd that he

had brought appellant Mst. Nasreen trom the house of PW. Hukim Al
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Zardan on the pretext that her brother was seriously i1l as he wanted
to rescue the said appellant Mst. Nasreen and to return her to her

husband, the complainant,

A As regards appellant Mst. Nasrcen Bibi, her statement under

Section 342, Cr.P.C. may be reproduced advantageousty as under:-

"Q. It has come m evidence that vou went to the house of
PW. Fagir Muhammad at Shahdadpur and vour marriage
was soelemnized with PW. Hakim Ali in presence of co-
accused Abdul Hakeem. Mst. Haseena Mai and Khavind
Bux whereas accused Khavind Bux become vour Vakeel
m the said marriage and vou put vour RTI on the
Nikahnama, Ex.13-A, voluntarily as the bride. What have
vou io say?

A, Twas {orcibly taken by Abdul Hakeem and Mst. Haseena
Mait fo Shahdadpur. Accused Hakeem commiited Zina
with me and maltreated. Ex.23-A, 1s not bearing my RTL

2

It has come n evidence that vou started living at
Shahdadpur with PW. Hakim Ali as his wedded wife for
about 3 months during which vou conceived and then
vou were brought to Karacht by co-accused Khavind Bux
on the pretext that vour brother was sick and thereafter
vou were arrested on 20.3.2000 by ASI Huma Farooqi
vide Ex.10-A. What have vou io say?

Ao PW. Hakim Al also committed Zna with me for three
months. Thereafter Khavind Bux brought me and rescued
me. 1 did not conceive from Hakim Al but after 8
months of my release I concetved from myv husband
complainant Khahl.”

10, She also recorded her statements under Sections 101 & 164,
Cr.P.C. As per her statement dated 03.01.2000, under Section 161.
Cr.P.C. her husband Khalil Ahmed had left her at the house of his
sister Mst. Haseena Mai and her husband Abdul Hakeem situated in
Bilawal Shah Noorani, University Road, Karachi. One day. she along

with them visited a house where she was served tea whereatter she

became unconscious, When she regained her consciousness. she found
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that both of them. under a plan, had left her alone with PW.7 Hakim
Alt Zardart in his house. He told her that he had purchased her and
will get married to her. Thereafter she was faken away to Sanghar
from where Karachi police recovered her and brought her back to
Karachi. She had also made a statement under Section 164, CrP.C.
before a Magistrate, reference of which s found wide order dated
01.05.2000. passed by Mr. Hussain Shah Bukhari, Sessions Judge,
Karachi on her bail application. However, it is regrettable that such an
important statement is missing and could not be traced out trom the

record. There is not a word about it in the impugned judgement also,

11, What 15 established beyond any shadow of doubt is that the
complainant Khahl Ahmed had left appellant Mst. Nasreen Bibi with
his sister Mst. Haseena Mai and brother-in-law Abdul Hakeem in
Karachi and as per PW.11, Huma Farooqui she had arrested Mst.
Nasreen along with them. According to PW.7 Hakim Al Zardari and
PW.9 Fagir Muhammad, both Mst. Haseena Mai and Abdul Hakeem
were present at the time of Nikah ceremony at Sanghar. Neither PW.7
nor PW.9 were cross-examined by Mst. Haseena Mai or Abdul

Hakeem and their statements in this regard stand unrebutted.

12, D will not rule out the possibility of accused Abdul Hakeem fto
have commit!’ed Zmna with Mst. Nasreen Bibi, as alleged by her, in
conmvance with his Wif@ while she was in therr custody., How she
came mto the hands of PW.7 Hakim Ali Zardari and PW.O Fagir
Muhammad, is anybody’s guess but she could not be a willing party

to the scheme melfed out by them. She remained first at the mercy of

Mst. Haseena Mai and Abdul Hakeem and then at the mercy ol
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strangers who confined her i a house 1n Sanghar. The version of Mst.
Nasreen Bibi was that in 2 state of intoxication she was made to put
her thumb unpression on the alleged Nikahnama. This was supported
bv tus father PW.6 Azeemn Bukbsh. He was not cross-examined on
this pownt bv accused Abdul Hakeem and Haseena Mai. No benetit
monetarily or otherwise appears to have been accrued to appellant
Nasreen Bibr i the entire episode. The role plaved by accused Abdul
Hakeem. Haseena Mai, Hakim Ali Zardan and his brother 1s not free
trom doubt. It is not conccivable that appellant Nasreen Bibi will
persuade her husband’s real sister and her husband to take her info the
interior of Sindh for sale to a total stranger namely Hakim Ali Zardan
or for purposes of committing Zina with him or anv other person.
What transpires from the evidence on record 1s that she was a helpless
women thrown at the merev of a gang of criminals. Her plea that she
was subjected to Zina at the verv hands of Abdul Hakeem in
conmvance with her husband’s sister Haseena Mai was not considered
by learned Additional Sessions Judge. It cannot be ruled out that the
said husband and wife might have plaved a major role, which 1s not all
that visible. Similatly it cannot be ruled out that compelied by
circumstances she became a tool in the hands of her near relations and
strangers while apprehending her life in danger. However the other
version as borne out from evidence on record 1s that Mst. Nasreen
Bibi was divorced by complainant Khalil Ahmed vide divorce deed
dated 7.5.1999, whereas her alleged Nikah with Hakim Al Zardarn
had taken place on 03.0¢ 1999, But there is nothing to show that she
received the divorce deedictice from the complainant or that a notice

wae cent to the Chairman under Section 7 of the Mushm Family Laws
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Ordinance. Learned counsel for the appellant also brought to myv
notice how the signature of complamant Khalil Ahmed on the alleged
divorce deed was different and distinguishable from his signature on

other documents on record. However without going into the guestion

as to its validity or genuiness ot the divorce disputed by the appellant
Nasreen Bibi followed by her Nikah with Hakim Ali Zardan, it is

pertinent to note that when she came back to Karach with appellan
Khavind Bux, Police was mvestigating into the matter for which
reasonn. PW.7 and PW.9 had allowed her to go along with Khavind
Bux a stranger to her. In these circumstances it cannot be said that she
had willfullv committed sexual intercourse with any one within the

meaning of Section 10(2) of the Ordinance and is thus entitled fo

benetit of doubt. Her appeal is accepted.

9. Now the case of appellant Khavind Bux is that he had sold
away Mst. Nareen wife of the complainant for Rs 30,000/~ o PW.7
Hakim Al Zardari, His brother PW.9 Fagir Muhammad 1s stated fo

have paid the dowry amount for her marriage with lum but no dowry

whatsoever was provided by the appellant.  The pavment of this

1
i

amount to him was categonicallv denied by him. There is thus word

agamnst word.

10. It may be pointed out that the paviment of Rs. 30,000/ wus
made 11 cash and no receipt was obtaired by PW 9 from Khavind Buy
for pavment of this’ dowrv amount nor it was mentioned in the
i
Bux highly doubtful. In Civil Cases the burden of proot of paviment

of monev 1s upon the plaintift. In a criminal cases much more is
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required to cOnyi:ct an_accuseq person. The prosecution has faﬂed to
eétab}ish, .ﬁrstliy, that there was sale Iof Nasreeﬁ bei as e;\‘/li‘szagéd
unvder section 13 of the Ordinance, and: secondly, the appellant had
received thé sale consideration viz Rs.50,000/- from Hakim Al
(PW.7) or his brother Fagir Muhammad (PW.9). What 'may not be
overlooked is that there were mary persoﬁs from the side of PW.7 at
the time of Nikah ceremony but none of them was produced by the
prosecution tb prove payment of Rs.50,000/= to appellant Khavind
Bux. Hence I -holdr that the prosecution has failed to prove that
appellant Khavind Bux had séld away Nasreen Bibi for the purpose of
ﬂlibit intercourse or for any unlawful and immoral purpose.
‘Accordingly hlS éppeal is also acéepted. |

11.  These ate the reasons for setting aside the impugned

judgment dated 13.7.2006 vide my short order o.n 12.12.2006 with the

result that the"P.R. bond and security provided by appellant Mst.
Nasreen Bibi, who was on bail, stood discharged and she was set free.
Tl Accordingly, the jai] authorities were also directed to release

appellant Khavind Bux, if he was not required in any other criminal

(JUSTICE HAZIQUL KHAIRI)

case.

_ , C.hief Justice
_Karachi, the ;
12" December, 2006.
Daud Rustmani/**P _
_ Approved for reporting

(JUSTICE HAZIQUL KHAIRI)
Chief Justice

Daud Rustmani/**
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